JIMF. REER
| BLA 96- 232 Deci ded Novenber 19, 1997

Appeal froma Decision of the Arizona Sate Gfice, Bureau of Land
Managenent, declaring a mning claimvoid for failure to pay a claim
nai nt enance fee. AWC 100122.

Afirned.

1 Mning Qains: Rental or dai mMiintenance Fees:
General ly--Regul ations: Validity

Paynent of rental fees inposed by the Departnent of the
Interior and Rel ated Agencies Appropriations Act for

H scal Year 1993 covering the 1993 and 1994 assessnent
years did not excuse failure to pay a cla mnai ntenance
fee required to be paid by 30 US C § 28f (1994) for
the 1995 assessnent year.

APPEARANCES W Scott Donal dson, Esq., Phoeni x, Arizona, for Appel | ant;
Rchard R Geenfield, Esq., dfice of the Held Solicitor, Phoeni X,
Arizona, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

JimF. Rusher has appeal ed froma February 8, 1996, Decision of the
Arizona Sate dfice, Bureau of Land Managenent (BLM, that declared the
Slver King | ode mning cla m(AMC 100122) void under provisions of the
Qmi bus Budget Reconciliation Act of August 10, 1993 (herei nafter referred
to as the 1993 Act), 30 US C 88 28i through 28k (1994) and 43 CF.R §
3833.1-5, for failure to pay a required $100 cl ai mnai nt enance fee for the
1995 assessnent year not |ater than August 31, 1994, or tinely file a
certificate of exenption frompaynent of such fee. In an earlier decision
i ssued on June 7, 1995, BLMnotified Rusher that there was no record that
he had pai d the 1995 fee and requested that he state whether paynent had
been nade on or before the August 31, 1994, deadline for such fees, failing
whi ch his claimwoul d be declared void. Rusher responded wth several
protests against BLMs finding that he had not paid the required fee, which
were deni ed by the Deci sion here under review
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n appeal to this Board, Rusher admts he neither paid the nai nt enance
fee that was due on August 31, 1994, nor sought waiver thereof; instead,
his statenent of reasons (SOR attacks BLMs Decision as wthout |egal
foundation, arguing that BLMis estopped fromfinding his claiminvalid
because statenents nade by BLM enpl oyees to Rusher's agent prevented such
paynent frombeing tinely nade. Rusher al so contends that the 1993 Act is
"voi d for vagueness" and that regul ations inplenenting the 1993 Act are
i neffective because they were inproperly pronul gated and nay not, as a
consequence, be applied to his detrinent. Aleging that both the 1993 Act
and rules inplenenting it are invalid, he argues that the Decision under
revi ew cannot be affirned.

[1] Awprovision of the 1993 Act, 30 US C § 28f (1994), requires
paynent of a cla mnai ntenance fee not |ater than August 31, 1994, by all
hol ders of unpatented mning clains foll ow ng enactnent of the statute.
Departnmental regul ations inpl enenting the 1993 Act provide that, prior to
August 31, 1994, a $100 nai ntenance fee shall be paid "for the subsequent
assessnent year" beginning at noon on Septenber 1. 43 CF. R 8§ 3833.1-5(h)
(1994). This fee may be waived for qualifying snall mners. 43 CFR 8
3833.1-5(d) (1994). To qualify for waiver of the assessnent year fee as a
snal | mner, an exenption certificate establishing entitlenent to the
wai ver nust be filed "on or before August 31." See 43 CF. R 88 3833.1-
7(d) and 3833.1-6 (1994). In the absence of a tinely request for waiver of
the 1995 mai nt enance fee, BLMcorrectly found that the claimwas forfeited
when paynent was not tinely nade. 30 US C § 281 (1994). The 1993 Act
provides that failure to pay the required nai nt enance fee "concl usi vel y
constitutes a forfeiture” and an affected claimis then "deened nul | and
void by operation of law™ 30 US C 8§ 28 (1994). Because AVC 100122
becane null and void by operation of |awwhen the filing deadl ine expired
w t hout paynent or application for waiver of paynent of the nai nt enance
fee, corrective actiontorevive it is not now possible as a matter of |aw

Nor can all eged reliance on inconpl ete or inaccurate information from
BLMrel i eve Rusher fromrequirenents inposed by law See 43 CF R 8§
1810.3. Advice fromBLMupon which reliance is predicated so as to support
a claimof estoppel nust appear as a crucial msstatenent in an official
decision. See Seven E Giate, 97 IBLA 27, 32 (1987), and authorities cited
therein. Nb such decision was issued here. |n cases such as this,
responsi bility for satisfying nai ntenance fee requirenents i nposed by the
Act rests wth claimhol ders, not wth BLM since the 1993 Act provi des
“"that failure to pay the cla mnai ntenance fee * * * shall concl usively
constitute a forfeiture of the unpatented mning claim mll or tunnel site
by the clainant and the claimshall be deened null and voi d by operation of
lamw" 30 USC § 28 (1994).

Rusher argues that the 1993 Act is so confusing that it nmay not
reasonabl y be admni stered by BLM In naking this argunent, he conpl ai ns
that a change in nonencl ature for fees charged to mners under prior
| egi slation
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led himto believe that, after naking a $200 rental fee paynent in 1993, he
was justified in believing that nothing nore was required in 1994, being
then unaware of the mai ntenance fee inposed by the 1993 Act. He contends
that one cannot "conbi ne the Appropriations and Qmi bus Acts into a
coherent pattern,” and that BLMs "Decision viol ated due process of |aw
since the statutes construed together require the doing of acts so vague
that person[s] of common intelligence nust guess and disagree to their
neaning and application.” (S(Rat 6, 7.)

It is correct, as Rusher contends, that a prior appropriations act,
the Departnent of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (1992 Act), Pub. L. No. 102-381, 106 Sat. 1374, 1378-79,
requi red hol ders of unpatented mining clains to pay a $100 fee, called a
"rental fee," for the 1993 and 1994 assessnent years. Regul ations
inplenenting the rental fee requirenent obligated a claimant to pay, on or
before August 31, 1993, a rental fee of $100 for each mining cla mlocated
on or before Crtober 5, 1992, for assessnent years begi nning on Sept enber
1, 1992, and Septenber 1, 1993, for a conbined rental of $200 for each
clam 43 CFR 8 3833.1-5(b) (1993). The record on appeal indicates
that Rusher paid the conbined rental fee for AMC 100122 on August 26, 1993.

In Kathleen K Rawings, 137 IBLA 368, 372 (1997), we held that the
1993 and 1992 Acts, despite their simlarities, are separate statutes
i npl enent ed by separate regul ati ons whi ch nust be separately construed.
There is therefore no need, as Rusher argues, to construe themt oget her;
conpliance wth the 1992 Act does not, as he suggests, inply conpliance
wth the 1993 Act, nor, as we found in George Jasl owski, 137 | BLA 354, 358
(1997), do the two statutes conflict, because they cover different
assessnent years.

Fnally, we reject his argunent that the Decision is defective because
it rests on regulations that are invalid because they shoul d have been
published earlier than August 30, 1994, since the mssed paynent was due
the very next day. Wiile it istrue that 43 CF R § 3833.1-5 (1994) was
publ i shed the day before paynent of the nai ntenance fee for the 1995
assessnent year becane effective, see 59 Fed. Reg. 44860 (Aug. 30, 1994),
that fact is irrelevant to the question of when notice of the existence of
the fee requirenent was given to Rusher. The cl ai mnai nt enance fee paynent
at issue was required by the 1993 Act itsel f; paynents thereunder by
claimants were required to begin not |ater than August 31, 1994. See 30
USC 8§ 28f(a) (1994), requiring paynent "on or before August 31 of each
year, for years 1994 through 1998."

The 1993 Act took effect on August 10, 1993. The requirenent that
paynent be nade on August 31, 1994, was not inposed by regul ati on, but was
ordered by the 1993 Act itself, over a year earlier, and could not have
been varied by Departnental rul emaking, nor was it; there was sufficient
tine for Rusher to informhinsel f of the requirenents of the Act in
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that tinee. . WIliamE Jones v. Lhited Sates, 121 F. 3d 1327, 1330 (Sth
dr. 1997), holding that enactnent of a claamrental fee paynent provision
11 nont hs before the paynent deadl i ne gave affected cl ai rants enough tine
to conply wth the statutory requirenent. S nce the paynent at issue here
was i nposed by an Act of Qongress, Rusher was charged wth notice of the
requi renent by operation of a presunption that all persons dealing wth the
Qovernnent have notice of relevant statutes. See Federal Qop |nsurance
Qorp. v. Merrill, 332 US 380 (1947). Wen he failed to neet the
statutory deadline of August 31, 1994, his claimwas forfeited by operation
of the 1993 Act, and BLMcorrectly so found.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1, the BLM Deci si on
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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